
rule of law lord bingham
rule of law lord bingham is a foundational concept in modern justice systems, and its articulation
by Lord Bingham of Cornhill stands as a seminal contribution to our understanding of legal
principles. This article delves into the profound significance of Lord Bingham's seven principles of
the rule of law, exploring their origins, applications, and enduring relevance in contemporary
society. We will examine how these principles provide a robust framework for assessing the health of
a legal system, from ensuring legal certainty to promoting accountability and human rights. The
discussion will also touch upon the historical context that shaped Lord Bingham's thinking and the
practical implications of upholding the rule of law in diverse legal and political landscapes. By
dissecting each of his core tenets, readers will gain a comprehensive appreciation for the intellectual
architecture of the rule of law as envisioned by one of the most respected legal minds of our time.

Understanding the Rule of Law: Lord Bingham's Core Tenets

The Genesis of Lord Bingham's Principles

Principle 1: Laws must be accessible, intelligible, clear, and predictable.

Principle 2: Questions of legal right and liability should ordinarily be resolved by the
application of the law and not by the exercise of a wide, uncontrollable discretion.

Principle 3: The laws of the land should apply equally to all, save to the extent that objective
differences justify different treatment.

Principle 4: The fundamental rights of the people must be protected by the law.

Principle 5: The power of the state should be exercised only in accordance with powers
conferred by law, with procedural fairness and proportionality.

Principle 6: Means must be provided for resolving civil disputes, and for prosecuting and
punishing breaches of the criminal law, by institutions and persons independent of the parties.

Principle 7: The entertainment of disputes by, and the administration of justice by, the organs
of the executive branch of government must be subject to review by a judicial body
independent of the executive.

Lord Bingham's Rule of Law in Practice

Challenges to the Rule of Law

The Enduring Legacy of Lord Bingham's Rule of Law



Understanding the Rule of Law: Lord Bingham's Core
Tenets
The concept of the rule of law is often invoked as a cornerstone of democratic societies and a
bulwark against arbitrary power. However, giving concrete meaning to this abstract idea can be
challenging. Lord Bingham of Cornhill, in his seminal work, provided a clear and systematic
articulation of the rule of law through seven distinct, yet interconnected, principles. These principles
offer a practical framework for evaluating whether a legal system truly adheres to the rule of law,
moving beyond mere theoretical pronouncements to observable standards of governance. His
contribution has been instrumental in clarifying the multifaceted nature of this vital legal and
political concept, making it accessible and applicable to a wider audience.

The Genesis of Lord Bingham's Principles
Lord Bingham’s profound reflections on the rule of law were not born in a vacuum. His extensive
experience as a lawyer, culminating in his role as Senior Law Lord, provided him with a unique
vantage point to observe the workings of justice and the potential pitfalls of unchecked authority. He
drew upon centuries of legal thought, from ancient philosophers to modern constitutional theorists,
synthesizing these ideas into a cohesive and actionable set of principles. His meticulous approach
aimed to capture the essence of what makes a legal system just, fair, and predictable, emphasizing
that the rule of law is not just about the existence of laws, but about how those laws are made,
applied, and enforced.

Principle 1: Laws must be accessible, intelligible, clear,
and predictable.
This foundational principle underscores the importance of transparency and certainty in the legal
system. For the rule of law to function effectively, citizens must be able to understand the laws that
govern them. Vague, ambiguous, or secret laws create uncertainty and provide fertile ground for
arbitrary decision-making. Lord Bingham stressed that laws should be readily available to all,
written in language that can be understood by the average person, and framed in a manner that
allows individuals to predict the legal consequences of their actions. This predictability is crucial for
individuals and businesses to plan their affairs with confidence, knowing that they are operating
within a defined legal framework.

Principle 2: Questions of legal right and liability should
ordinarily be resolved by the application of the law and
not by the exercise of a wide, uncontrollable discretion.
This tenet highlights the danger of unfettered discretion in legal decision-making. While some
discretion is necessary for the practical application of law, Lord Bingham argued that broad,
unconstrained power vested in officials or judges can lead to inconsistency and bias. The rule of law
demands that legal outcomes be determined by established legal rules, not by the personal whims or



prejudices of those in power. This principle advocates for a system where legal rights and liabilities
are determined through a reasoned application of pre-existing legal norms, ensuring a degree of
fairness and impartiality in judgments.

Principle 3: The laws of the land should apply equally
to all, save to the extent that objective differences
justify different treatment.
Equality before the law is a cornerstone of the rule of law. Lord Bingham’s third principle asserts
that no one should be above the law, and that legal rules should be applied impartially to all
individuals and entities. While acknowledging that differential treatment may sometimes be justified
on objective grounds (e.g., age, capacity), he insisted that such distinctions must be rational and
based on relevant factual differences, not on arbitrary criteria such as social status, wealth, or
political affiliation. This principle is vital for preventing the entrenchment of privilege and ensuring
that the legal system serves all members of society equitably.

Principle 4: The fundamental rights of the people must
be protected by the law.
This principle directly links the rule of law to the protection of fundamental human rights. Lord
Bingham recognized that a legal system that purports to uphold the rule of law must, as an essential
component, safeguard the basic rights and freedoms of its citizens. These rights, such as the right to
life, liberty, freedom of expression, and a fair trial, are not merely aspirational; they must be
enshrined in law and rigorously protected against infringement by the state or other actors. The
absence of such protection would render the rule of law hollow, as it would permit the erosion of
individual dignity and autonomy.

Principle 5: The power of the state should be exercised
only in accordance with powers conferred by law, with
procedural fairness and proportionality.
This principle addresses the limitations that the rule of law places on state power. It asserts that
government bodies and officials can only act within the scope of the legal authority granted to them.
Furthermore, the exercise of these powers must be conducted with procedural fairness, meaning
that due process is followed, and decisions are made through established procedures.
Proportionality, another key element, requires that state actions should be no more than what is
necessary to achieve a legitimate objective. This prevents overreach and abuse of power, ensuring
that the state acts as a servant of the law, not its master.



Principle 6: Means must be provided for resolving civil
disputes, and for prosecuting and punishing breaches
of the criminal law, by institutions and persons
independent of the parties.
Access to justice is a critical aspect of the rule of law, and Lord Bingham’s sixth principle
emphasizes the need for independent institutions to resolve disputes. This means that civil
disagreements should be settled through fair legal processes, and criminal offenses should be
investigated and prosecuted by bodies that are impartial and not unduly influenced by those
involved in the dispute or by political considerations. The independence of courts and tribunals is
paramount to ensuring that justice is seen to be done and that outcomes are based on merit rather
than power or influence.

Principle 7: The entertainment of disputes by, and the
administration of justice by, the organs of the executive
branch of government must be subject to review by a
judicial body independent of the executive.
This final principle addresses the crucial separation of powers and judicial review. Lord Bingham
argued that the executive branch of government, which often wields significant power, should not be
the final arbiter of its own actions. There must be an independent judicial body capable of reviewing
executive decisions and actions to ensure they are lawful and fair. This judicial oversight acts as a
vital check on executive power, preventing potential abuses and reinforcing the principle that even
the government is bound by the law. The independence of the judiciary from the executive is
therefore indispensable for the robust functioning of the rule of law.

Lord Bingham's Rule of Law in Practice
The practical implications of Lord Bingham's seven principles are far-reaching. They serve as a
diagnostic tool for assessing the health of any legal system. In countries where these principles are
robustly upheld, one typically finds greater legal certainty, enhanced protection of human rights,
and a more stable environment for economic and social development. For instance, Principle 1,
ensuring accessible and clear laws, directly impacts how effectively citizens can comply with legal
obligations and defend their rights. Principle 3, equality before the law, is fundamental to social
cohesion and prevents the marginalization of vulnerable groups. The application of these principles
can be observed in areas ranging from the drafting of legislation and the conduct of administrative
bodies to the procedures followed in courts and the protection afforded to individuals against state
overreach.



Challenges to the Rule of Law
Despite the clear articulation of these principles, the rule of law is constantly under threat. Political
interference, corruption, insufficient judicial resources, and a lack of public understanding can all
erode its foundations. In many parts of the world, governments may seek to bypass legal constraints,
disregard judicial pronouncements, or use legal processes to suppress dissent, directly contravening
Lord Bingham’s tenets. The rise of populism in some regions has also seen challenges to the
independence of the judiciary and a questioning of established legal norms. Furthermore, the
increasing complexity of legal frameworks and the rapid pace of technological change can make it
difficult to ensure that laws remain accessible and intelligible to all.

The Enduring Legacy of Lord Bingham's Rule of Law
Lord Bingham’s contribution to the discourse on the rule of law is profound and enduring. His seven
principles provide a clear, actionable, and comprehensive framework that has been adopted and
referenced globally by legal scholars, judges, and policymakers. They offer a vital benchmark
against which the legitimacy and fairness of any legal system can be measured. The continued
relevance of his work lies in its timeless nature; these principles speak to fundamental aspects of
justice and governance that transcend specific political or legal contexts. By championing a clear
and principled understanding of the rule of law, Lord Bingham has left an indelible mark on legal
thought and continues to inspire efforts to build more just and equitable societies.

Frequently Asked Questions

What are Lord Bingham's eight principles of the rule of law,
and why are they considered foundational?
Lord Bingham articulated eight principles: 1. The law must be accessible, intelligible, adequately
published, clear and predictable. 2. Legal rights and obligations should be capable of being
ascertained by reasonable means. 3. The law must apply equally to all, save to the extent that
objective differences require different treatment. 4. Ministers and public officers must exercise their
powers in good faith and not ultra vires. 5. The law must afford adequate protection of fundamental
rights. 6. There must be a way to resolve disputes which the parties concerned cannot resolve
themselves without undue delay or cost. 7. Judicial remedies must be readily available. 8. The state
and its organs must comply with the law. These principles are foundational because they outline the
essential characteristics of a just and ordered society where power is limited and individual rights
are protected.

How did Lord Bingham's interpretation of the rule of law
differ from or build upon previous understandings?
Lord Bingham's contribution was significant in its comprehensive and systematic articulation of the
rule of law for the modern era. While earlier thinkers focused on limited government or the
supremacy of parliament, Bingham provided a detailed, practical checklist that encompassed both
formal aspects (like clarity of law) and substantive aspects (like protection of fundamental rights).



He emphasized that the rule of law isn't just about state compliance, but also about accessibility and
justice for individuals.

In contemporary political discourse, why is the concept of the
rule of law, as championed by Lord Bingham, frequently
invoked?
The rule of law is frequently invoked in contemporary discourse as a bulwark against potential
abuses of power, whether by governments, corporations, or other powerful entities. Bingham's
principles offer a concrete framework to assess whether a society is upholding these essential
standards, making it a vital concept in discussions about democracy, human rights, and good
governance, especially in times of political polarization or authoritarian tendencies.

What are some practical examples of situations where Lord
Bingham's eight principles of the rule of law are particularly
relevant today?
These principles are relevant in many scenarios. For example, principle 1 is crucial when
scrutinizing complex legislation like tax laws or data protection regulations to ensure individuals can
understand their obligations. Principle 3 is vital in discussions about equality before the law,
addressing potential discrimination in the justice system. Principle 5 is paramount when discussing
human rights legislation and ensuring that fundamental freedoms are not eroded by government
actions.

To what extent can the rule of law, as defined by Lord
Bingham, be seen as a universal standard, and are there
challenges in its global application?
Lord Bingham's principles are widely considered aspirational universal standards for good
governance. However, their global application faces challenges due to diverse legal traditions,
political systems, and cultural contexts. Some nations may prioritize state sovereignty over
individual rights, or interpret accessibility and predictability of law differently. Nevertheless, the
principles provide a powerful benchmark for international human rights and legal reform efforts.

How can citizens and civil society groups actively promote and
defend the rule of law, drawing on Lord Bingham's
framework?
Citizens and civil society can promote the rule of law by advocating for clear and accessible
legislation, monitoring government actions for compliance with legal obligations, and challenging
arbitrary exercises of power. They can educate themselves and others on Bingham's principles,
support independent judiciaries, and engage in public discourse that emphasizes fairness, equality,
and access to justice. For instance, advocating for transparency in government decision-making
directly aligns with principle 1 and 4.



Additional Resources
Here are 9 book titles related to the rule of law and Lord Bingham, each with a short description:

1. The Rule of Law by Tom Bingham.
This seminal work, penned by Lord Bingham himself, provides a definitive and accessible exploration
of the concept of the rule of law. Bingham lays out his influential eight principles, which serve as a
framework for understanding what a society governed by law truly means. The book argues for the
fundamental importance of the rule of law for both individual liberty and good governance, making it
essential reading for anyone interested in justice and constitutionalism.

2. Lord Bingham: A Life in Law by Paul Craig.
This biography offers a comprehensive and insightful look into the remarkable life and career of
Lord Bingham. Craig meticulously details Bingham's journey from his early life and education
through his distinguished judicial service, culminating in his role as Senior Law Lord. The book not
only charts his professional achievements but also explores the intellectual foundations and personal
qualities that shaped his influential contributions to legal thought.

3. The Making of the Modern Law: Rule of Law edited by David Dyzenhaus.
This edited collection delves into the historical development and contemporary relevance of the rule
of law. It features essays from leading scholars that examine how the concept has evolved over time
and across different legal traditions. The book often engages with the ideas of key thinkers like
Bingham, exploring the philosophical underpinnings and practical challenges of upholding the rule
of law in the modern world.

4. Legality and Legitimacy: European Perspectives on the Rule of Law edited by Gráinne de Búrca
and Marcin Halicki.
This volume explores the multifaceted concept of the rule of law through a European lens,
highlighting its significance in a complex supranational context. It examines how legality and
legitimacy intersect, particularly in the face of evolving legal norms and political challenges. The
essays often draw upon and critically engage with the principles articulated by Lord Bingham,
considering their applicability and adaptation within the European legal order.

5. Constitutionalism and the Rule of Law: Comparative Approaches edited by Stephen Gardbaum.
This comparative study investigates the intricate relationship between constitutionalism and the rule
of law across various jurisdictions. It brings together scholars who analyze how different legal
systems understand and implement these core principles. The book frequently references Lord
Bingham's work as a benchmark for understanding the essential elements of the rule of law, offering
diverse perspectives on its global application.

6. Justice and the Rule of Law: Essays in Honour of Sir Owen Dixon edited by Philip Tate.
While not directly about Bingham, this collection honors another esteemed judge and explores
themes closely aligned with Bingham's own preoccupations. The essays discuss the fundamental
principles of justice and how they are embedded within the rule of law. Many contributors implicitly
or explicitly engage with the standards of legal governance that Bingham championed, highlighting
the enduring importance of clear, predictable, and accessible legal systems.

7. The Idea of Law by Dennis Lloyd.
This classic text provides a broad and accessible overview of legal philosophy and the fundamental
ideas that underpin legal systems. Lloyd explores various theories of law, including those that
emphasize justice, order, and the rule of law. While predating Bingham's specific articulation of his



principles, the book lays the groundwork for understanding the conceptual importance of the rule of
law, a concept Bingham later championed so powerfully.

8. The Foundations of Public Law by Mark Elliott.
This comprehensive textbook offers a thorough examination of public law, with a significant focus on
the rule of law as a cornerstone of constitutional governance. Elliott analyzes the theoretical
justifications and practical implications of the rule of law, often referencing Lord Bingham's
influential framework. The book equips students and practitioners with a deep understanding of how
the rule of law operates within the structures of the state and protects individual rights.

9. Democracy and the Rule of Law: Contemporary Challenges edited by Rosalind Dixon and Tom
Ginsburg.
This collection addresses the contemporary threats and challenges facing both democracy and the
rule of law in the 21st century. The essays explore issues such as judicial independence, executive
power, and the impact of global forces on legal systems. Drawing on the foundational principles
articulated by Lord Bingham, the contributors consider how to defend and strengthen the rule of law
in an era of democratic backsliding and legal uncertainty.
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