practice under florida probate code

practice under florida probate code involves a comprehensive understanding of the statutory
framework governing probate proceedings in the state of Florida. This specialized area of law deals
with the administration of estates, including the validation of wills, appointment of personal
representatives, and distribution of assets according to Florida statutes. Legal professionals engaged
in probate matters must navigate complex procedural rules and statutory requirements outlined in the
Florida Probate Code. Mastery of these provisions ensures efficient estate administration, protection of
beneficiary rights, and compliance with state law. This article provides an in-depth overview of the
practice under Florida Probate Code, including key processes, roles of involved parties, and common
challenges encountered during probate. The following sections will explore the initiation of probate,

duties of personal representatives, creditor claims, and unique features of Florida probate law.
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Overview of the Florida Probate Code

The Florida Probate Code is a comprehensive set of laws that govern the administration of estates
after a person’s death. Enacted to provide a clear legal framework, the code establishes procedures
for validating wills, appointing personal representatives, and managing estate assets. It is codified
primarily in Chapters 731 through 735 of the Florida Statutes. The code ensures that the decedent’s
property is properly inventoried, debts are paid, and remaining assets are distributed according to

either a valid will or Florida’s intestacy laws if no will exists.

Practice under Florida Probate Code requires familiarity with these statutory provisions and awareness
of court rules that affect probate administration. The code also addresses issues such as
guardianships, trust administration, and claims against the estate, making it an essential reference for

probate attorneys and fiduciaries.

Key Provisions of the Florida Probate Code

The Florida Probate Code includes important provisions related to:

Definition and duties of personal representatives

Procedures for admitting wills to probate

Methods for estate administration, including formal and summary proceedings

Notices to creditors and claim filing deadlines

Distribution priorities and intestate succession rules

Understanding these provisions is critical for effective practice under Florida probate code.



Initiating Probate Proceedings in Florida

Initiating probate is the first step in the administration of a decedent’s estate under the Florida Probate
Code. It involves filing a petition with the probate court to admit the will to probate or to appoint a
personal representative if no will exists. The process varies depending on whether the estate qualifies

for formal administration, summary administration, or disposition without administration.

Filing the Petition for Administration

The personal representative or interested party must file a petition with the circuit court in the county
where the decedent resided. The petition includes information about the decedent, heirs, beneficiaries,
and the estimated value of the estate. The court then issues Letters of Administration or Letters

Testamentary, authorizing the personal representative to act on behalf of the estate.

Types of Probate Administration

Florida law recognizes several types of probate administration, including:

¢ Formal Administration: Used for larger or more complex estates, requiring full probate

proceedings with court supervision.

e Summary Administration: Available for smaller estates or those where the decedent died more

than two years prior, offering a streamlined process.

» Disposition Without Administration: Applicable when the estate consists solely of exempt

property or assets passing outside probate.

Choosing the appropriate method impacts the duration and expense of probate, making this a critical

decision in practice under Florida Probate Code.



Duties and Responsibilities of Personal Representatives

Once appointed, the personal representative assumes fiduciary duties to manage the estate prudently
and in compliance with Florida law. Their responsibilities are extensive and legally mandated under the
Florida Probate Code. Proper fulfillment of these duties is central to successful probate practice in

Florida.

Inventory and Valuation of Estate Assets

The personal representative must prepare and file a detailed inventory of all estate assets with the
probate court. This inventory is crucial for establishing the estate’s value and informing creditors and
beneficiaries. It includes real property, personal property, financial accounts, and any other assets

owned by the decedent at death.

Notification and Payment of Creditors

The Florida Probate Code requires personal representatives to notify known creditors and publish
notice to unknown creditors. They are responsible for reviewing claims and paying valid debts from
estate funds. Failure to properly handle creditor claims can expose the personal representative to

personal liability.

Managing Estate Property

During probate, the personal representative must safeguard estate assets, manage investments
prudently, and maintain accurate records of all transactions. This duty includes selling property if

necessary to pay debts or distribute proceeds.



Handling Creditor Claims and Estate Debts

Handling creditor claims is a critical aspect of practice under Florida Probate Code. The law imposes
strict deadlines and procedures for creditors to present claims against the estate. Personal

representatives must be diligent in processing these claims to protect the estate and beneficiaries.

Notice to Creditors

Florida law requires personal representatives to provide notice to creditors by:

1. Mailing written notice to known creditors within 30 days of appointment.

2. Publishing a notice in a local newspaper to alert unknown creditors.

This process initiates the claims period during which creditors may submit their demands.

Reviewing and Paying Claims

The personal representative must evaluate the validity of each claim and decide whether to approve or
reject it. Approved claims are paid from estate assets in accordance with statutory priority. Disputed
claims may require court intervention. Timely and accurate handling of creditor claims minimizes legal

risks and ensures orderly estate administration.

Distribution of Assets and Final Accounting

After debts and expenses have been satisfied, the personal representative is tasked with distributing
remaining assets to the decedent’s heirs or beneficiaries. The Florida Probate Code sets forth clear

rules for distribution based on whether a valid will exists or the estate is intestate.



Distribution According to Will or Intestacy

If the decedent left a valid will, the estate assets must be distributed as specified in the document. In
the absence of a will, Florida’s intestacy laws determine the rightful heirs and their shares. Personal

representatives must follow these legal directives carefully to avoid disputes.

Filing the Final Accounting

The personal representative is required to prepare and submit a final accounting to the probate court
detailing all receipts, disbursements, and distributions. This transparent record ensures that the

administration was conducted properly and allows the court to close the estate officially.

Special Considerations in Florida Probate Practice

Practice under Florida Probate Code also involves awareness of unique aspects and common
challenges that arise in Florida probate proceedings. These special considerations affect strategy and

procedural decisions.

Homestead Property Protections

Florida law provides strong protections for homestead property, which can impact probate
administration. Homestead property may pass outside of probate under certain conditions, and

personal representatives must understand these rules to properly administer the estate.

Elective Share Rights

Surviving spouses have statutory rights to an elective share of the decedent’s estate, regardless of the
will’s provisions. This right can affect the distribution plan and requires careful calculation and

negotiation.



Use of Probate Avoidance Techniques

Florida permits various estate planning tools such as revocable trusts and payable-on-death accounts
to avoid probate. Familiarity with these instruments is important for advising clients and understanding

which assets will be subject to probate administration.

Frequently Asked Questions

What is the Florida Probate Code and what does it regulate?

The Florida Probate Code governs the administration of a deceased person's estate, including the
distribution of assets, appointment of personal representatives, and resolution of claims against the

estate.

Who can serve as a personal representative under the Florida Probate

Code?

Any competent adult resident or non-resident who is appointed by the court can serve as a personal
representative, provided they meet the qualifications and have not been disqualified due to conflicts or

criminal history.

What are the key steps in opening a probate case in Florida?

The key steps include filing a petition with the probate court, notifying heirs and beneficiaries,

appointing a personal representative, and inventorying and valuing the estate’s assets.

How does the Florida Probate Code address small estate procedures?

Florida provides a simplified probate process for small estates, allowing eligible estates under a certain

value threshold to avoid formal probate through affidavit procedures or summary administration.



What are the timeframes for filing claims against an estate under the

Florida Probate Code?

Creditors generally have three months from the date of the first publication of the notice to creditors to

file claims against the estate; after this period, claims may be barred.

Can a will be contested under the Florida Probate Code?

Yes, interested parties can contest a will based on grounds such as lack of testamentary capacity,

undue influence, fraud, or improper execution, within the statutory deadlines.

What duties does a personal representative have under the Florida

Probate Code?

A personal representative must manage estate assets prudently, pay debts and taxes, keep accurate

records, distribute assets according to the will or Florida law, and file required reports with the court.

How are estate taxes handled in Florida probate proceedings?

Florida does not impose a state estate tax, but personal representatives must file any applicable

federal estate tax returns and pay federal estate taxes before distributing assets.

What recent changes or trends are affecting practice under the Florida

Probate Code?

Recent trends include increased use of electronic filings and remote hearings, updates to small estate
thresholds, and legislative amendments to streamline probate processes and enhance creditor

protections.



Additional Resources

1. Florida Probate Law and Practice

This comprehensive guide covers the fundamental principles and procedures under the Florida
Probate Code. It offers detailed explanations of estate administration, will contests, and creditor claims.
The book is ideal for practitioners seeking practical insights and case law updates to navigate Florida

probate efficiently.

2. Probate Litigation in Florida: Strategies and Solutions
Focused on contested probate matters, this book provides strategies for handling disputes such as will
contests, guardianships, and trust litigation. It includes sample pleadings and trial tactics tailored to

Florida’s unique probate statutes. The text is essential for attorneys involved in probate litigation.

3. Florida Probate Forms and Practice Manual
A practical resource compiling frequently used probate forms compliant with Florida law. The manual
includes step-by-step instructions for filing petitions, inventories, and final accounting documents. It

serves as a valuable tool for both new and experienced probate practitioners.

4. Estate Administration Under the Florida Probate Code
This book offers an in-depth exploration of estate administration, from opening the estate to closing it
properly. It addresses fiduciary duties, creditor claims, and distribution of assets under Florida statutes.

The clear, methodical approach helps lawyers manage probate estates effectively.

5. Trusts and Estates in Florida: A Practitioner’s Guide
Covering both probate and trust administration, this guide explains how trusts interplay with the Florida
Probate Code. It discusses trust funding, modifications, and trustee responsibilities. The book is

beneficial for attorneys handling complex estate plans involving trusts.

6. Guardianship and Conservatorship Practice in Florida
This text details the probate court’s role in appointing and supervising guardians and conservators. It
explains procedural requirements, reporting obligations, and removal processes under Florida law.

Practitioners will find this book useful for navigating vulnerable person cases.



7. Florida Probate Code Annotated

An annotated edition of the Florida Probate Code with detailed commentary, case notes, and cross-
references. It provides practitioners with authoritative analysis and practical guidance on statutory
provisions. This volume is essential for lawyers needing quick access to the code with expert

interpretation.

8. Probate Tax Planning and Administration in Florida
This book focuses on the tax implications of probate and estate administration under Florida law. It
covers federal and state tax considerations, including estate tax, inheritance tax, and income tax

issues. The guide helps attorneys advise clients on tax-efficient estate planning.

9. Ethical Issues in Florida Probate Practice

Addressing the unique ethical challenges faced by probate attorneys in Florida, this book discusses
conflicts of interest, fiduciary duties, and confidentiality. It provides practical advice for maintaining
professional responsibility while handling sensitive probate matters. The text is a must-read for

practitioners committed to ethical probate practice.
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