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Doctrine of Privity of Contract: Understanding the Legal Foundation of
Agreements. This comprehensive article delves deep into the doctrine of
privity of contract, a fundamental principle in English contract law that
dictates who can enforce contractual rights and obligations. We will explore
its historical development, core tenets, and significant exceptions that have
emerged over time. Understanding privity is crucial for anyone involved in
contractual relationships, from individuals to businesses, as it clarifies
the boundaries of legal recourse. This article will examine its impact on
third-party beneficiaries, the concept of consideration, and modern
interpretations.
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The Foundation of Privity: Defining the
Doctrine

The doctrine of privity of contract is a cornerstone of common law contract
principles, establishing a rule that only parties to a contract can sue or be
sued on that contract. This means that a person who is not a party to a
contract, even if they stand to benefit from it, generally cannot enforce its
terms in court. Similarly, a person who is not a party to a contract is not
bound by its obligations. The underlying rationale is that contractual rights
and obligations are personal and arise from the agreement between the
specific parties who entered into it. This principle ensures certainty and
prevents an open-ended liability to a potentially unlimited number of
individuals who might be indirectly affected by a contract.

Understanding the strictures of privity is essential for anyone drafting or
entering into agreements. It dictates who possesses the legal standing to
seek remedies if a contract is breached. Without this doctrine, the framework
of contractual relationships would become significantly more complex and
unpredictable, potentially exposing parties to claims from individuals with
no direct connection to the formation of the agreement. This article aims to
demystify this often-misunderstood legal concept.

Historical Evolution of the Doctrine of Privity

The origins of the doctrine of privity of contract can be traced back to
early English common law. Initially, contract law was less developed, and the
emphasis was on the formality of the deed rather than the consensual
agreement between parties. As contract law evolved, particularly with the
rise of assumpsit (a form of action based on a promise), the concept of
privity began to solidify. Landmark cases played a crucial role in shaping
this doctrine.

The case of Dunlop Pneumatic Tyre Co Ltd v Selfridge & Co Ltd [1915] AC 847
is perhaps the most famous and definitive articulation of the doctrine. In
this case, Dunlop sold tyres to a wholesaler, Dew, under an agreement that
Dew would not sell the tyres below a specified price. The agreement also
stipulated that if Dew sold to a retailer, the retailer would undertake to
observe the same conditions. Selfridge & Co, a retailer, purchased tyres from
Dew and sold them below the stipulated price. Dunlop sued Selfridge for
breach of contract. The House of Lords held that Dunlop could not enforce the
contract against Selfridge because Selfridge was not a party to the original
contract between Dunlop and Dew. Lord Haldane famously stated, "In the law of
England certain principles are fundamental. One is that only a party to a
contract can sue on it."



Prior to this, cases like Price v Easton (1833) 4 B & Ad 433, where a builder
agreed to build a house for a debtor in exchange for the debtor paying the
builder’s debt to a creditor, had seen some attempts to create rights for
third parties. However, the court ruled that the creditor, not being a party
to the agreement between the builder and the debtor, could not sue. These
early cases laid the groundwork for the strict application of privity that
would later be cemented in jurisprudence.

Core Principles of the Doctrine of Privity

At its heart, the doctrine of privity of contract is built upon a few
fundamental principles. The primary principle is that a contract creates
rights and obligations only between the parties who have entered into it.
This is often referred to as the "mutuality" of contract – that the parties
who make the promise are the ones who can enforce it, and conversely, are the
ones who are bound by it.

Another key aspect is the requirement of consideration. Consideration is the
price for which the promise of the other is bought. Under the doctrine of
privity, a third party cannot enforce a contract because they have not
provided consideration for the promise made to them. For example, if A
promises B that A will pay C £100, C cannot sue A for that £100 unless C
herself has provided some form of consideration to A. This linkage between
privity and consideration has been a consistent feature of the doctrine.

The effect of privity is to limit the scope of contractual liability and
enforcement. It ensures that parties are aware of who they can legally hold
accountable and who can hold them accountable. This clarity is vital for
commercial certainty and risk management. Without privity, the potential for
litigation and the number of parties who could be drawn into a dispute would
significantly increase, making contractual dealings more hazardous.

The "Stranger to the Deed" Principle

The principle that a "stranger to the deed" cannot sue on a contract is a
direct manifestation of the doctrine of privity of contract. In essence, a
deed is a formal legal document that creates legally binding obligations. If
a deed is made between Party A and Party B, and it contains a promise
intended to benefit Party C, Party C, as a stranger to that deed, generally
has no legal standing to enforce that promise. This is because Party C did
not participate in the creation of the deed and, crucially, did not provide
any consideration for the promise made to them.

This principle underscores the contractual nexus. The law presumes that the
parties entering into a contract do so with specific intentions and that



those intentions are confined to the contractual relationship they are
forging. Allowing third parties, who have no direct involvement in the
negotiation or the giving of consideration, to sue would disrupt this
balance. It would mean that promises could be enforced by individuals who had
no say in the terms of the agreement and who may not have even been aware of
its existence at the time it was made.

While seemingly rigid, this principle serves to protect the autonomy of
contracting parties. They are free to define the scope of their agreements
and the individuals who will be bound by them or who can benefit from them.
The "stranger to the deed" rule upholds this freedom by preventing
unsolicited rights from being imposed on or enforced by those outside the
immediate contractual relationship.

Consideration and the Doctrine of Privity

The concepts of consideration and the doctrine of privity of contract are
intrinsically linked. In English contract law, a promise is generally only
enforceable if it is supported by consideration. Consideration is something
of value exchanged between the parties to a contract. It is the price of the
promise.

Under the strict application of privity, a third party cannot enforce a
contract because they have not provided consideration. For instance, if A
promises to pay B £1000 if B’s son, C, completes a task, C cannot sue A to
enforce the promise of £1000. This is because C has not provided any
consideration to A; the consideration provided was by B. The lack of a direct
contractual relationship, coupled with the absence of consideration flowing
from the third party, prevents them from having standing to sue.

This connection is a key reason for the doctrine's restrictive nature. It
ensures that contractual rights are not easily acquired by those who have not
contributed to the bargain. While this principle promotes certainty, it has
also been a major point of criticism, as it can lead to unjust outcomes where
a clearly intended benefit for a third party cannot be legally enforced by
that beneficiary.

Exceptions to the Doctrine of Privity

Despite its stringent nature, the doctrine of privity of contract is not
absolute and has been subject to numerous exceptions developed by the courts
and through legislation. These exceptions aim to mitigate the harshness of
the rule and ensure that justice can be achieved in situations where a strict
application of privity would lead to an unfair result. It’s important to note
that these exceptions often arise in specific factual scenarios or are



established by statute to address particular commercial or social needs.

Collateral Contracts

A collateral contract is a contract that exists alongside a main contract. It
is a device used by the courts to circumvent the doctrine of privity. For
example, if a manufacturer makes a statement to a consumer about a product,
and the consumer buys the product from a retailer, a collateral contract may
be formed between the manufacturer and the consumer. The consumer’s purchase
of the product from the retailer serves as consideration for the
manufacturer's promise. This allows the consumer to sue the manufacturer
directly for breach of the collateral promise, even though the primary sales
contract was with the retailer.

Trusts

The law of trusts provides another avenue to overcome the restrictions of
privity. If a contract is made between two parties (the promisor and the
promisee) for the benefit of a third party, and the promisee declares
themselves a trustee of the contractual right for the benefit of the third
party, then the third party (the beneficiary) can sue the promisor directly.
This is because the beneficiary enforces their rights as a cestui que trust
(beneficiary of a trust) rather than as a party to the original contract. The
trustee (the promisee) has a legal obligation to enforce the trust for the
benefit of the beneficiary.

Agency

In agency law, an agent acts on behalf of a principal. When an agent enters
into a contract with a third party, and the agent has the authority to do so,
the principal is considered a party to the contract, even though they did not
directly negotiate its terms. The contract is viewed as being made between
the principal and the third party. This is a well-established exception where
the principal, despite not being directly involved in the transaction, can
enforce the contract and is also bound by its terms. The agent essentially
drops out of the picture once the contract is formed, and the principal steps
in.

Insurance

Specific legislation has created exceptions to privity in the context of
insurance. For instance, under the Married Women's Property Act 1882, a



policy of life insurance taken out by a husband for the benefit of his wife
and/or children creates a trust in their favour, allowing them to enforce the
policy directly. Similarly, the Third Parties (Rights against Insurers) Act
1930, and its subsequent replacement, the Third Parties (Rights Against
Insurers) Act 2010, allows a third party who has a claim against an insured
person to pursue their claim directly against the insurer if the insured
person becomes insolvent.

Statutory Exceptions

Beyond specific areas like insurance, various statutes have been enacted to
provide for third-party rights. These legislative interventions were often a
response to perceived injustices arising from the strict application of
privity. Before the significant legislative reform in 1999, these statutory
exceptions were vital in carving out specific circumstances where third
parties could enforce contractual promises.

These statutes acknowledge that in certain contexts, the original contracting
parties intended to confer enforceable rights on third parties, and the law
should facilitate this intention. The existence of these varied statutory
exceptions highlighted the growing dissatisfaction with the rigidity of the
common law doctrine of privity.

The Contracts (Rights of Third Parties) Act 1999

Perhaps the most significant development in the law of privity in recent
times is the enactment of the Contracts (Rights of Third Parties) Act 1999.
This Act fundamentally altered the landscape by providing a statutory right
for third parties to enforce terms of a contract if the contract expressly
provides for this, or if a term purports to confer a benefit on them, unless
it appears that the parties did not intend the term to be enforceable by the
third party.

The Act significantly narrows the scope of the traditional doctrine of
privity. It allows a third party to enforce a term of the contract if two
conditions are met: firstly, the contract must purport to confer a benefit on
that third party, and secondly, the term must be intended to be enforceable
by that third party. The intention requirement can be satisfied by express
provision or by implication. This legislation has made it much easier for
intended beneficiaries to gain the benefit of contractual promises, thereby
addressing many of the criticisms previously levelled against the doctrine of
privity.



Third-Party Beneficiaries and Privity

The concept of third-party beneficiaries is central to the debate surrounding
the doctrine of privity of contract. A third-party beneficiary is a person
who is not a party to a contract but is intended to benefit from its
performance. Under the traditional doctrine of privity, such beneficiaries
had no right to sue for breach of contract.

Consider a scenario where a father contracts with a builder to construct a
garage for his daughter. The daughter is the third-party beneficiary. If the
builder fails to complete the garage to the agreed standard, the father could
sue the builder for breach of contract. However, under the old rules, the
daughter could not sue the builder directly, even though the garage was
intended for her use. Her recourse would be to persuade her father to sue the
builder, or if the father was deceased, she might have to rely on the rules
of inheritance or other legal mechanisms.

The existence of the Contracts (Rights of Third Parties) Act 1999 has, as
discussed, significantly changed this position. The Act allows such a
daughter to enforce the contract directly against the builder, provided the
conditions within the Act are met. This shift reflects a move towards a more
pragmatic and justice-oriented approach to contract law, recognising that
often the intention of the contracting parties is to confer enforceable
rights on third parties.

Criticisms and Controversies Surrounding
Privity

The doctrine of privity of contract has faced persistent criticism over many
years. The primary objection is that it can lead to unfair and commercially
inconvenient outcomes. By preventing intended beneficiaries from enforcing
contractual promises, the doctrine can leave them without a remedy, even when
the non-performance of the contract causes them direct loss.

Critics argue that the doctrine is overly rigid and out of step with modern
commercial practices. In many international jurisdictions and under civil law
systems, third-party rights are more readily recognised. The requirement for
consideration to flow from the party seeking to enforce the contract can feel
like an artificial technicality when the intention to benefit a third party
is clear.

Furthermore, the development of numerous exceptions to the doctrine, while
necessary to achieve justice, created complexity and uncertainty. Parties
often had to navigate intricate legal pathways to circumvent the rule, which
could be expensive and time-consuming. The existence of these exceptions also



implicitly acknowledged the limitations and perceived injustices of the core
doctrine itself, fuelling calls for reform.

The ability of parties to contract out of these exceptions, or to draft
contracts in a way that prevents third-party rights, also contributed to the
controversy. It meant that the strictness of privity could, in some
instances, be deliberately maintained by contracting parties, potentially to
limit their liability, even if this meant frustrating the intentions of those
who were meant to benefit.

Modern Interpretations and the Future of
Privity

The landscape of the doctrine of privity of contract has been substantially
reshaped by the Contracts (Rights of Third Parties) Act 1999. This
legislation represents a significant move away from the historical rigidity
of the common law rule. The Act has made it considerably more straightforward
for third parties to enforce contractual terms that are intended to benefit
them.

While the Act has largely resolved many of the practical problems associated
with privity, the underlying principle has not been abolished entirely. The
doctrine still operates where the Act does not apply, or where the parties
have expressly opted out of the Act’s provisions. Therefore, a nuanced
understanding of both the traditional doctrine and the statutory exceptions
remains crucial.

The future of privity in English law is likely to be characterised by a
continued balancing act between upholding the autonomy of contracting parties
and ensuring that contractual arrangements operate in a just and commercially
sensible manner. The emphasis has shifted towards giving effect to the
parties’ intentions, especially when those intentions are to create rights
for third parties. Courts will continue to interpret the scope and
application of the 1999 Act, and it is probable that further case law will
refine its application in various commercial contexts.

Impact on Commercial Transactions

The doctrine of privity of contract has had a profound impact on commercial
transactions throughout history. Its strict application meant that in many
business-to-business dealings, a party could not rely on promises made in a
contract to which they were not a signatory. This often led to complex
contractual structures designed to circumvent privity, such as requiring
parties to enter into separate contracts or using assignment clauses.



For example, in supply chain management, a manufacturer might have a contract
with a distributor, who then has a contract with a retailer, who then sells
to the end consumer. Traditionally, if the manufacturer’s product was
defective, the end consumer could only sue the retailer, and the retailer
could only sue the distributor, who would then have to sue the manufacturer.
This created multiple layers of potential litigation and increased
transaction costs. The ability of the consumer or retailer to sue the
manufacturer directly was limited by privity.

The Contracts (Rights of Third Parties) Act 1999 has significantly eased
these burdens. It allows manufacturers to confer enforceable rights on end
consumers, simplifying dispute resolution and making supply chains more
efficient. It also provides greater certainty for all parties involved, as
the intended beneficiaries of a contract can now rely on their rights with
greater confidence.

In areas like construction, where multiple parties are involved, the Act has
been particularly beneficial. A property owner can now potentially enforce
terms of contracts between a developer and subcontractors, provided the
contract meets the Act’s requirements. This streamlines the process of
ensuring quality and accountability throughout a project. The impact is a
more fluid and responsive commercial environment, where the intent behind
contractual agreements is more readily realised.

Conclusion

The doctrine of privity of contract, a fundamental tenet of common law, has
historically governed the enforceability of contractual rights, stipulating
that only parties to a contract can sue or be sued upon it. This principle,
deeply rooted in case law like Dunlop v Selfridge, ensures that contractual
obligations are confined to those who have entered into the agreement and
provided consideration. While serving the purpose of clarity and certainty,
the doctrine's rigidity often led to injustices, particularly for intended
third-party beneficiaries who were left without legal recourse. The
development of various common law exceptions, such as collateral contracts,
trusts, and agency, alongside specific statutory interventions in areas like
insurance, highlighted the growing need to address the doctrine’s
limitations. The enactment of the Contracts (Rights of Third Parties) Act
1999 marked a pivotal shift, significantly broadening the ability of third
parties to enforce contractual terms intended for their benefit, thereby
modernising English contract law and aligning it more closely with commercial
realities and notions of fairness.

Frequently Asked Questions



What is the fundamental principle of the doctrine of
privity of contract?
The doctrine of privity of contract states that a contract is only
enforceable between the parties to that contract. A third party cannot
acquire rights or incur liabilities under a contract to which they are not a
party.

Why is the doctrine of privity considered a
cornerstone of contract law?
It upholds the principle of contractual autonomy, ensuring that parties are
only bound by agreements they have voluntarily entered into. It also prevents
individuals from being burdened with obligations they have not consented to.

What are the main exceptions to the doctrine of
privity?
Key exceptions include agency (where an agent acts on behalf of a principal),
trusts (where a trustee holds property for the benefit of a beneficiary), and
the Contracts (Rights of Third Parties) Act 1999 in the UK, which allows
third parties to enforce contractual terms in certain circumstances.

How has legislation, like the Contracts (Rights of
Third Parties) Act 1999, impacted the doctrine of
privity?
This legislation significantly curtails the strict application of privity by
granting third parties the right to enforce terms of a contract where the
contract expressly provides for this, or where the term purports to confer a
benefit on them, unless it appears the promisor did not intend the term to be
enforceable by the third party.

Can a third party sue for breach of contract under
the doctrine of privity?
Generally, no. Under the traditional doctrine, a third party cannot sue for
breach of contract because they are not a party to the agreement and thus
have no legal standing. Exceptions, such as statutory provisions or
established equitable principles, would need to apply.

What is the 'collateral contract' exception to
privity?
A collateral contract is a separate contract that exists alongside a main
contract, typically between one of the main contracting parties and a third
party. This allows the third party to enforce terms through the collateral



contract, even if they are not a party to the main agreement.

How does the doctrine of privity relate to the
concept of 'consideration'?
Historically, consideration had to move from the promisee. This meant that
only someone who provided consideration could enforce a promise. The doctrine
of privity reinforced this, as a third party, not having provided
consideration, couldn't enforce the contract.

What are the potential drawbacks of the strict
application of privity?
It can lead to unfairness, as a third party intended to benefit from a
contract may be unable to enforce it. It can also create commercial
inconvenience and encourage complex contractual structures to circumvent its
effects.

In what scenarios might the doctrine of privity
still be strictly applied?
In jurisdictions without statutory reform or where no exceptions are clearly
established, the doctrine might be applied strictly. This could occur in
situations where the parties to the contract explicitly intended to exclude
third-party rights and there's no other basis for enforcement.

What is the difference between a beneficiary under a
trust and a third party under the doctrine of
privity?
A beneficiary under a trust has equitable rights that are specifically
protected by law, allowing them to enforce the trust's terms against the
trustee. A third party under strict privity has no such rights to enforce the
underlying contract unless an exception applies.

Additional Resources
Here are 9 book titles related to the doctrine of privity of contract,
formatted as requested:

1. The Elusive Promise: Understanding Privity in Modern Contract Law
This book delves into the historical development and the ongoing relevance of
the doctrine of privity. It examines how courts have grappled with the
limitations of this rule and explores the exceptions that have emerged over
time. Readers will gain a comprehensive understanding of the complexities
surrounding who can enforce contractual rights and obligations.



2. Beyond the Circle: Third-Party Rights in Contract
This title focuses on the ways in which parties outside of the direct
contractual relationship can acquire rights. It meticulously analyzes the
evolution of agency, assignment, and statutory interventions that have
softened the strictures of privity. The book offers practical insights into
how contractual benefits can extend beyond the original contracting parties.

3. Contracts for All: The Erosion of Privity and the Rise of Exceptions
This work critically assesses the gradual but significant dismantling of the
traditional privity rule. It highlights key case law and legislative reforms
that have created avenues for third-party enforcement. The book argues for a
more flexible and equitable approach to contractual rights, moving away from
a purely bilateral understanding.

4. The Invisible Party: Navigating Privity in Commercial Agreements
This book provides a practical guide for legal professionals and business
owners dealing with the implications of privity in commercial transactions.
It explores scenarios where third parties may unexpectedly gain or lose
rights, and offers strategies for managing these risks. The focus is on real-
world applications and preventing disputes arising from privity issues.

5. Privity Revisited: Contemporary Debates and Future Directions
This title engages with the current academic and judicial discourse
surrounding the doctrine of privity. It presents diverse perspectives on
whether privity remains a necessary cornerstone of contract law or an
outdated impediment. The book encourages critical thinking about the future
trajectory of third-party rights in contract.

6. The Contractual Web: Tracing Rights and Obligations Through Multiple
Parties
This work uses a metaphorical approach to illustrate how contractual rights
and duties can become intertwined across multiple entities. It examines
complex contractual structures like supply chains and franchises, where the
strict application of privity can lead to unjust outcomes. The book aims to
clarify how to identify enforceable rights in such intricate relationships.

7. Enforcing the Unwritten: Informal Contracts and the Boundaries of Privity
This book explores the challenges of applying the doctrine of privity to
informal agreements and implied contracts. It investigates how courts
determine the existence of enforceable obligations when a formal, written
contract is absent. The text offers insights into situations where a party
not directly involved in the formation of an informal agreement may still
possess rights.

8. Privity and the Consumer: Protecting Vulnerable Parties in Contractual
Chains
This title specifically addresses the impact of privity on consumer
protection. It analyzes how the doctrine can shield manufacturers or service
providers from liability to end-users and discusses legal mechanisms designed
to circumvent these limitations. The book advocates for stronger consumer
rights and greater accountability in contractual arrangements.



9. The Foundations of Contract: Privity and Its Underpinnings
This foundational text offers a deep dive into the theoretical and historical
reasons behind the doctrine of privity of contract. It explores its roots in
common law and its logical justification in contract theory. The book
provides a solid grounding for understanding why privity developed and its
intended role in maintaining certainty and order in contractual dealings.
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